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MOTI ONS FOR A CONTI NUANCE AND DI SCOVERY

On July 22, 1993, a federal grand jury in Jackson returned an
i ndi ctment charging the defendant, Paul B. Cark, with
participating in a conspiracy to rig bids for contracts to supply
dairy products to certain public schools in Mssissippi. Despite
the fact that he will have had nore than five full nonths since
the grand jury's indictnent to prepare for trial, defendant has
noved for a continuance of "at least” thirty nore days fromthis
Court's specially set trial date of January 10, 1994. This is
t he defendant's second notion for a continuance in this case.
H's first asked the Court to specially set this matter for trial
"in late Novenber or early Decenber 1993." The United States did
not oppose the defendant's request for a continuance, and joi ned
his notion for a special setting. The United States has prepared
for trial in reliance on the defendant's conmtnment to the trial
date that he requested the Court specially set.

Now, at the el eventh hour, after the United States has



subpoenaed its w tnesses, sone of whom|live outside the State of
M ssi ssi ppi, and has asked themto arrange their January
schedul es around the trial, the defendant again cones before the
Court and, nmaking absolutely no show ng that he has nmade any
diligent effort to be ready to present his defense by January 10,
asks the Court to delay this trial further. Defendant offers no
sufficient justification for waiting until the eve of trial to
ask the Court for nore tine to prepare. This case will be sinple
and straightforward. Every party in every crimnal trial would
like additional tine to |ocate and interview additional

Wi tnesses. In every crimnal trial, noreover, there is evidence
that the opposing party does not |earn about until the nonent
their adversary offers it at trial. Defendant has identified no
speci fic docunents that he needs and no w tnesses he needs to
find. Defendant's notion for a second continuance of this matter
is entirely unwarranted. The Court should deny the notion, and
the trial should begin, as schedul ed, on January 10.

The United States has conplied with its obligations under
Fed. R Cim P. 16. 1In his notions for other material he clains
i s discoverable, the defendant has nade no showi ng that he is
entitled to such discovery. Indeed, he nmakes demands for
material he clearly is not entitled to at this tine. For
exanple, for the defendant to nove under Rule 16 for an order

requiring the governnent to produce imediately all "prior



statenments of governnment w tnesses"” suggests a whol esal e

di sregard of the plain | anguage of the Federal Rules of Crim nal
Procedure, the Jencks Act, and the Standing Discovery Order in
this case. Defendant's Fed. R Cim P. 17(c) notion for the
pretrial production of docunentary evidence is equally

i nappropriate, and is a vague and generalized demand for

di scovery that makes no attenpt to satisfy the clear requirenments
of a proper Rule 17(c) request. The Court should deny both of
def endant's di scovery notions.

BACKGROUND

Procedural History

(1) On June 11, 1990, the State of Mssissippi filed a
conpl aint charging certain dairy conpanies and individuals with
rigging bids submtted to public schools in Mssissippi. The
conpl aint naned as defendants four dairy conpanies and several
i ndi viduals. The corporate defendants included Flav-O R ch, Inc.
("Flav-O-Rich"), the conpany for whomthe defendant worked.

Def endant was not nanmed as an individual defendant.

(2) On April 16, 1991, the State of Mssissippi filed a
notion for leave to file its third anended conplaint. 1In the
notion, the State explained as its need to anend that "[s]ince
the original filing of this action, the Plaintiff has discovered
addi ti onal evidence concerning the invol venrent of additional

parties [in] the conduct, transactions and occurrences alleged in



the original, First Armended and Second Amended Conpl aints."
Paragraph 7 of the proposed anended conpl aint added Paul C ark as
a defendant in the bid-rigging lawsuit. Paragraph 7 all eged,
anong other things, that "C ark personally engaged in
anticonpetitive activities related to . . . sales efforts.” The
proposed anmended conpl aint, however, erroneously alleged that
Clark resided in M ssissippi, and when the anended conpl ai nt was
filed, dark was not anong the nanmed defendants.

(3) Afederal grand jury in the Southern District of
M ssi ssi ppi al so investigated the fraudul ent conduct of dairy
conpani es and their representatives in Mssissippi. The
defendant's former enployer, Flav-O-Rich, pled guilty to a
crimnal information filed in the Southern District of
M ssi ssi ppi on Septenber 29, 1992. Subsequent to Flav-O- Rich's
guilty plea, the follow ng conpanies and individuals pled guilty
to crimnal informations charging themwth rigging dairy bids
subm tted to public schools in Mssissippi: Dairy Fresh Corp.
("Dairy Fresh") and three of its enployees, WIllie Erwin Burt,
J.R Dickinson, and Pat MIles; and Borden, Inc. ("Borden") and
two of its enployees, M K. Ethridge and Jack Vance.

(4) Fromat |least as early as February 1993, the defendant's
current counsel has represented himin connection with the grand
jury's investigation of the bid-rigging schene. Beginning as

early as spring, counsel for the defendant attended sonme of the



sentenci ng hearings of the defendant's coconspirators. During
this time, defense counsel obtained fromthe defendant's forner
counsel sworn statenents given to the State by Messrs. Ml es and
D ckinson of Dairy Fresh and Ken Little of Flav-O-Rich. 1In early
summer, counsel for the defendant was inforned that the Antitrust
Division staff investigating the case was preparing a
recommendation that the grand jury be presented with a proposed
indictment of his client. Followi ng the practice of the
Antitrust Division, staff offered defense counsel the opportunity
to present his argunents as to why his client should not be
indicted. He took the opportunity and argued that C ark should
not be indicted because he was not a defendant in the civil case;
counsel al so discussed all eged weaknesses in certain w tnesses
anticipated testinmony and in certain bid docunents. |In short, it
was clear that defense counsel was very nmuch aware of the
progress of the investigation and understood the nature of the
antici pated charges against his client.

(5) On July 22, 1993, a federal grand jury in the Southern
District of Mssissippi returned an indictnent charging the
defendant with participating in a conspiracy to rig bids
subm tted to school districts for contracts to supply dairy
products, in violation of the Sherman Act, 15 U.S.C. §8 1. The
def endant, on that day, was thus in a position to begin serious

preparations for a trial of this case.



(6) On July 30, 1993, the defendant entered a plea of not
guilty to the charged offense. The sane day, the case was set
for trial on Cctober 12, 1993, before United States District
Judge Henry T. W ngate.

(7) On August 27, 1993, the defendant, citing trials
invol ving his counsel in Septenber and in early Novenmber 1993,
noved for a continuance of the trial fromits originally
schedul ed date of COctober 12. A copy of that notion is attached.
1/ Defendant al so requested that the Court specially set the
trial of this case to begin in |ate Novenber or early Decenber
1993, a request with which the United States joined. The United
States did not oppose the defendant's first notion for a
conti nuance because the defendant agreed to request a specially
set trial date. On Septenmber 3, 1993, this Court specially set
trial to begin on January 10, 1994, several weeks past the tine
t he defendant said he would be prepared to begin trial.

(8) On Septenber 1, 1993, defense counsel cane to the
Antitrust Division's Atlanta Ofice and inspected the Rule 16
docunents in the possession of the United States. This
production included docunents produced to a federal grand jury in
the Southern District of Mssissippi, as well as all bid files

obtained by the State of Mssissippi in its investigation

1/ In his first continuance notion, defense counsel cited his
i nvol venent in other trials during Septenber and Novenber as a
ground for rescheduling the trial from Cctober 12, 1993. 1In



nmoving to delay the trial yet again, this time from January 10,
1994, counsel again cites his involvenent in those sane trials.
of bid rigging by dairies in the State. The defendant had the
opportunity to make copies of any docunments he w shed.

(9) On Septenmber 14, 1993, the United States discl osed
voluntarily to defense counsel the counties in eastern
M ssi ssi ppi in which school boards were victins of the charged
conspiracy. In the sane letter, counsel for the United States
stated that the evidence would show that the defendant joined the
conspiracy in the spring of 1985, and that under the agreenent,
hi s conpany, Flav-O R ch, was the successful bidder for contracts
to supply mlk to the Gulfport city schools, the Laurel city
school s, the Marion County schools, and the Ocean Springs city
schools. On Cctober 15, 1993, in a Bill of Particulars, the
United States |isted the nanes and addresses of each school
district to which rigged bids were submtted, described the first
overt act conmtted by the defendant in furtherance of the
conspiracy, and described the last act in furtherance of the
conspiracy. Finally, in a letter attached to the Bill of
Particulars, the United States descri bed how t he charged
fraudul ent conduct operat ed.

(10) Not until Decenmber 6 and 7 did defense counsel nake a
second trip to Atlanta to inspect the Rule 16 docunents. At that
time, he copied nore of those docunents.

(11) Although the Standing Di scovery Order does not call for



the reci procal exchange of witness statenents until five days
before trial, counsel for the United States offered to provide to
t he defendant, by Decenber 1, 1993, all Jencks Act statenents in
its possession nmade by wi tnesses the governnent intends to cal
inits case-in-chief, including statenments certain w tnesses nade
to the State of Mssissippi during the State's investigation. 1In
exchange, counsel for the United States asked defense counsel to
negotiate a trial docunment stipulation and to agree to refrain
from asking for a continuance of the January 10 trial date once
the United States disclosed the Jencks material. During these

di scussions in | ate Novenber, counsel for both the United States
and the defendant were able to agree on a stipulation regarding
interstate commerce facts and the authenticity and non- hearsay
nature of certain docunents. However, the defendant woul d not
agree, as a condition of the early Jencks production, to refrain
from aski ng for another continuance of the specially set trial

dat e.

DI SCUSSI ON

The Def endant Should Not Be G ven a Second Continuance

The defendant has noved for a continuance of the trial from
the specially set date of January 10, 1994, because, he all eges,
he needs "time to |locate and interview wi tnesses, including newy
di scovered wi tnesses, to obtain by pretrial subpoenas newy

di scovered docunents and to |l ocate witnesses who nay be able to



testify regarding the information contained in docunents which
the United States has recently advised was | ost or destroyed."
None of the defendant's stated reasons for requesting another
conti nuance warrant his obtaining one.

Distilled, the defendant's argunent that w tnesses are
"unavail able” to himis this: the Departnent of Justice was
"simul taneously conducting a grand jury investigation regarding
possi bl e obstruction charges during the tinme that the Defendant
was seeking to obtain witness interviews"; that "during the tine
t he Def endant was attenpting to interview material w tnesses,
some of these witnesses were being directed to appear before
governnent attorneys in Atlanta"; and that "[s]everal material
wi t nesses have refused to discuss this matter until they had
conpleted their grand jury appearance.” The obvious inference to
be drawn fromthese statenents is that the United States has
mani pul ated the grand jury process and interfered with the
defendant's ability to interview witnesses. These charges are
serious and untrue. The grand jury is properly conducting a
legitimate investigation of possible obstruction of justice.
Shoul d the Court have any questions about the status of that
i nvestigation, counsel for the United States will advise the
Court in canera. No witness was ever "directed" to nmeet with
governnent attorneys in Atlanta for the purpose of interfering

with the defendant's ability to interview the w tness.



Furthernore, it is nonsensical that an individual would have to
wait until he or she "conpleted their grand jury appearance”
before agreeing to be interviewed by defense counsel. Besides,
the grand jury has not nmet on the obstruction of justice

i nvestigation since |ate sumer.

The defendant's stated grounds for a continuance because of
destroyed Fl av-O Ri ch docunents and his need to interview
Wi t nesses about the destruction of docunents are confusing. The
fact that documents are m ssing nay deprive both the United
States and the defendant of docunents each wants in presenting
their cases to the jury. Gven that the United States carries
t he burden of proof, |ost documentary evidence arguably falls
nost heavily on the prosecution's case. Mre inportantly, there
is no logical relationship between destroyed docunents and the
defendant's need for a continuance. Destroyed docunents wl |
continue to be non-existent thirty days hence.

The defendant al so offers no explanation for his not having
| earned of the docunment destruction until three weeks into
Decenber, three weeks before trial. There is a core of
Fl av- O Ri ch enpl oyees with know edge of what docunents the
conpany maintains. Once the defendant was indicted in July, a
| ogi cal starting point for the preparation of his defense would
have been to ask Flav-O Ri ch counsel or conpany enpl oyees about

the existence of all material Flav-O R ch docunents. It is
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troubling that at this late date, the defendant raises these
clainms to the Court, know ng that the Court has specially set the
trial date.

The United States is prepared to go to trial on January 10,
1994. It has subpoenaed its wi tnesses and has asked each of them
to arrange their schedules for md-January in accordance with
their appearances at trial. As defense counsel has known for
some tinme, counsel and staff for the United States have nade
extensive preparations in order to travel to Jackson for the
January 10 trial. The defendant has offered no acceptabl e reason
to show why he needs nore than five and a half nonths to prepare
for this trial.

The Defendant is Not Entitled to Further D scovery Under
Fed. R Gim P. 16

The United States has conplied fully with its obligations
under Fed. R Cim P. 16 and the Court's Di scovery O der.
Conversely, the defendant has not provided the United States with
one shred of reciprocal discovery. Not only has defendant nade
no showi ng that he is entitled to any other docunents -- other
than his bare assertions that information such as corporate tax
returns are, in sone free-floating way, "material and inportant”
to his defense -- he confuses, or ignores, the requirenents of
Rul e 16 as distinguished fromthe governnent's obligations under

Brady v. Maryland, 373 U S. 83, 83 S.C. 1194 (1963), the Jencks

Act, 18 U. S.C. § 3500, and G glio v. United States, 405 U S. 150,
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92 S.Ct. 763 (1972).

The United States will disclose to the defendant all Jencks
Act statenents nade by individuals whomthe United States intends
to call at trial when it fulfills its Jencks Act obligations.
Under the Standing Order, that will occur five days prior to
trial. A Jencks Act request is "wholly inappropriate” in a Rule

16 notion. United States v. Harris, 458 F.2d 670, 679 (5th

Cir.), cert. denied, 409 U S. 888 (1972).

The defendant al so has asked the Court to order the United
States to produce all information regarding imunity or
settl enent agreenments between individuals and/or conpanies and
the State of Mssissippi. The defendant, in other words, is
asking that the United States disclose imediately all Gaglio
material in its possession. This is not a proper Rule 16
request. The United States will disclose any inpeaching
material it has at the proper tinme, which, under the Standing
Order, is five days before trial

The defendant al so seeks docunents which he believes were
subpoenaed by other grand juries. Specifically, he asks for
personnel records of enpl oyees of Borden and of Dairy Fresh, and
for financial docunents, including tax returns, of the two
conpani es. The defendant has made absol utely no show ng that
t hese docunents will be material to his defense. |If the United

States intends to i ntroduce such docunents in its case-in-chief,
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it wll certainly provide themto the defendant.

The defendant's notion to issue a Rule 17(c) subpoena is
equal Iy defective in its lack of specificity and its transparency
as an inproper discovery device. The defendant is has not nmade a
m ni mal showi ng of relevancy, adm ssibility, and specificity in

his notion. See United States v. Nixon, 418 U. S. 683, 700, 94

S.C. 3090, 3103 (1974). Rule 17(c) is not a discovery tool, nor

does it allow "a blind fishing expedition seeking unknown

evidence." United States v. McKey, 647 F.2d 898, 901 (5th Cr
1981). That is precisely how the defendant proposes to use the

Rul e, however.

Concl usi on

This case is about straightforward fraud. The United States
will call less than ten substantive w tnesses; we expect the
defendant wll call even fewer w tnesses. The defendant has not
denonstrated that, five nmonths full nonths after the grand jury
returned the indictnment, he is entitled to a second conti nuance.
He has had nore than anple tinme to interview, several tinmes over
every witness who is willing to talk to him Wtnesses who do
not wish to speak to himhave no obligation to do so, anynore
than the defendant has a right to interview w tnesses pretrial.

For the reasons stated herein, the United States urges the

Court to deny defendant's notions for a continuance and for
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di scovery.
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Respectful 'y subm tted,

DOROTHY E. HANSBERRY

STEPHEN C. GORDON
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